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Introduction
Up to and even including the Treaty of Lisbon
, the European Union is far from being a fully fledged federal state, yet it is much more than a mere free trade area.  Member governments initially enjoyed unquestioning public support for European integration, but over time this support gradually waned, leaving the Union stuck in an uncomfortable half-way house.  The European economy is arguably more integrated than even that of old federal structures such as the United States of America or Switzerland, but political sovereignty remains, at least nominally, in the hands of member states.  Economic integration has proceeded far faster and far further than even the wildest optimists believed possible at the outset, but political integration has proved elusive.  Non-elected decision-making European institutions somehow skated along on the thin ice of multi-layered governance, qualified majority voting, consultation and “consensus”, while having to cope at the same time with growing public disaffection.  The European Parliament, despite being an elected assembly, somehow has not managed to convince voters of its relevance.  National governments are also in an awkward position.  Economic integration combined with political disintegration is something no national politician would have consciously chosen.  For one thing, it forces governments into ever fiercer institutional competition with one another.  Hence the drive to harmonize. However, harmonisation of laws also has its drawbacks, not least because national parliaments (and to some degree, the electorate itself) are beginning to feel that their democratic right to decide important matters for themselves is being “hijacked by Brussels”.  Yet voters, too, face a trade-off.  At the margin, the extra benefits from membership naturally begin to wane after a few years and may turn negative if major drawbacks (such as perceived threats to the Welfare State due to institutional competition, or “Brussels bossiness”) start to kick in.  But are they prepared to sacrifice their democratic rights to non-elected Euro-institutions in order to cope with this and other problems?  Opinion polls suggest that about half of them are
. 

It is well known that Brussels itself suffers from a notorious “democratic deficit” precisely because member states are reluctant to go all the way to a proper federal system.  There is therefore in the EU no clear separation of powers between the legislative and the executive branches of government, no proper separation of powers between different levels of government, and no democratic representation in the main decision-making bodies of the European Union.  Governments, and perhaps also national parliaments, keep the European Parliament quite intentionally in a subsidiary role, while the very size of its constituencies is enough to ensure that voter rationality keeps participation in elections and interest in its debates to a minimum. 

In the world at large, globalisation also puts governments under competitive pressure, but the world economy is by no means as closely integrated as the European single market, which not only ensures free movement of goods and services, but includes free movement of labour and capital, freedom of establishment and, finally, a single currency joining all the major markets of the Union (except the United Kingdom).  In a globalized world, governments can (and do) devise all sorts of tricks and ruses to protect their home markets from the full onslaught of international competition, which in turn protects them from the full blast of institutional competition between governments themselves.  

In federal states such as the United States or Switzerland, the “five freedoms” and a single currency are assured, as in the EU, and lower-level state governments are also under institutional competitive pressure, as in the EU.  However, a federal system reduces their powers considerably and centralises many decisions, thus reducing the scope for and intensity of  institutional competition between lower-level governments.  Federal constitutions provide for a clear separation of powers between the federal and the state level, usually based on the principle of subsidiarity.  This is often interpreted to mean that lower-level governments decide only insignificant local matters, effectively eliminating any serious institutional competition between lower levels of government.  Only in the EU do we find the intermediary phenomenon of “shared competence” between EU institutions and EU member states, where beneath the apparently bland surface of everyday EU life a furious turf game is being played out – one where EU institutions hold the trump cards.
This article will discuss the political economy of harmonisation of laws at European Union level, as well as its pros and cons from a normative point of view, first of all in economic terms.  We shall then expand the scope of our investigation to include some political implications of harmonisation versus institutional competition within the EU, with special reference to the question of fiscal harmonisation and changes to be introduced by the Lisbon Treaty: 
Harmonisation of laws in the European Union

During the early years of the European Union qualified majority voting (QMV) was not used for “the approximation of laws” (Article 100 of the Treaty of Rome), with the result that very little harmonization took place.  However, at that time, the European Economic Community was not a common market at all, but only a customs union in the making, the only significant harmonization having been the introduction of the common external tariff during the first transition period (1958-1968).  There followed a long unsatisfactory phase punctuated by the first dollar crisis, two oil price increases and the monetary turmoil that accompanied them, during which a frequent complaint from the business sector was that the common market was neither common, nor a market, non-tariff barriers having sprung up to replace the old tariffs that had disappeared.  These non-tariff barriers were the result of different norms, safety and technical rules, norms and regulations in different countries.  Clearly something had to be done to make the “common market” a reality.

In 1979 the European Court of Justice handed down its landmark Cassis de Dijon ruling
, which effectively cut through the regulatory non-tariff barrier morass, by forcing member states to recognize each other’s norms and standards, unless the item could be shown to be a threat to public health or security.  This ruling shifted the burden of proof from the producer (who until then had to prove that his product met the importing country’s standards if it was to enter the market) to the importing country (whose bureaucracy had to prove that the product was actively harmful in order to stop it entering the market) - a much harder test!  From then on, the European Economic Community could have simply waited for the principle of mutual recognition to do its job of sorting out different laws and regulations on the basis of institutional competition, selecting the most efficient and inciting the law-makers to a higher degree of attention and excellence than was their wont
.
However, this was not to be.  The European Round Table of some 40 industrialists was very active in pushing for the rapid introduction of a “single market” via the approximation of laws.  They disliked Cassis de Dijon because it denied them the “level playing field” which they considered to be an essential part of the single European market capable of withstanding competition from Japan and the United States.  This was the objective of the Single European Act (SEA) of 1987
, the first revision of the Treaty of Rome.  Economies of scale figured largely in the arguments in favour of this project
.  The SEA introduced QMV for the specific purpose of undertaking the approximation of laws deemed necessary for creating a single market by 1992.
  In other words, it was intended to revert to unanimity once the single market was in place
.
Most industrial standards were “approximated” during this period, by defining (with the active participation of the interested industrial producers) “minimum essential requirements”.  Cassis de Dijon continued to apply (indeed continues to apply to this day), but only as a default rule in the absence of an EU Directive.  Thus harmonisation replaced mutual recognition in the course of establishing the single market.  Several strings remained dangling in difficult sectors (financial markets, pharmaceuticals, chemicals) but by and large the job was done by 1992.  QMV, however, was there to stay.  By this time, de Gaulle and Thatcher, the principle proponents of the intergovernmental approach to European integration, had both gone and in the Maastricht Treaty of 1992 it was made permanent.  Part of the Maastricht agreement was the single currency, supported with enthusiasm by the proponents of the supra nationalist approach to European integration, and by European industrialists for different reasons, but which was very controversial in the public opinion of many countries.  From now on the centralisation process of the European Union was basically unstoppable, as a result of which European institutions (Commission, Parliament, Court and Council) gained enormously in power and prestige, but began losing the overwhelming and unquestioning public support that they had previously enjoyed.
The EU harmonisation process: a public choice perspective 
It will be noted that producer interests, government interests and the European bureaucracy worked together to establish a permanent institutional process to harmonize laws and regulations pertinent to the smooth running of the European economy, by institutionalising QMV.  This is understandable.  Producers love a level playing field and dislike what they view as arbitrary competitive handicaps stemming from different laws and regulations (that laws are far from arbitrary and emerge from a democratic decision-making process does not weigh in the evaluation of their particular interests – this is the whole point of the public choice approach).  In principle, therefore, producers will support harmonisation, including labour laws and regulations, social security systems all the way to corporate taxation, except when they see their government changing some particular regulation which works to their own advantage (see how the UK government resists regulating the City in a French or German fashion).  
Moreover, as harmonisation proceeds and the single market becomes more and more seamless, governments also come under competitive pressure to perform better.  They also see virtue in a level playing field, where all member states meet “minimum essential requirements”, in particular with regard to levels of taxation and government expenditure.  The semi-harmonisation of VAT is a case in point: a minimum rate of 15% applies throughout the EU.  Most countries lie above this minimum – but not excessively so.  Indirect tax competition is kept within reasonable bounds.  
Extending this approach as far as possible is clearly what the Lisbon Treaty is all about, but despite much effort on the part of the delegates to the intergovernmental Convention of 2001-2003, and encouraging noises from private industry and European institutions, tax matters remain outside the ambit of QMV, even in the latest version of the Lisbon Treaty
.  Governments may like the idea of a level tax field, but they have difficulty in agreeing on the minimum level, let alone a common one.  Fiscal matters, after all, are at the heart of the democratic process and the European electorate has shown signs of becoming restive, having on more than one occasion rejected the “Constitutional Treaty” by referendum
.
Finally, the European institutions themselves have much to gain from QMV, harmonisation, and the extension of EU competence to new areas
.  The Lisbon Treaty does exactly this.  Its avowed purpose is to “streamline” EU decision-making procedures and to limit member states’ veto powers.  It does this in several ways.  It adds some 40 new areas to QMV procedures, which are relaxed by comparison with preceding Treaties
.  In addition to existing “exclusive” competences, several new “shared” competences are added
, and a new category of “complementary” competences is created
.  The division of labour between the centre and the periphery is now more or less in place, with member states in control of national defence, foreign policy, social security and taxation, and the EU in the driving seat for the remainder.  In the few areas where unanimity is still the norm, “passerelle” clauses  allow the Council of Ministers to decide (unanimously) to move to QMV if need be, while a new catch-all “enabling clause” covers all future contingencies (see below for details).  This potentially enlarges the future scope of the EU to almost anything.  As one inside observer put it “With the new treaty, the Union will not need, and will not seek, the transfer of new competences from member states” 
  

In this entire story all 500 million European voters/taxpayers/consumers are of course absent.  Brussels is far away, the subjects discussed are obtuse, the Treaties illegible and incomprehensible.  All is done in their name, but without their conscious consent.  They are “rationally ignorant”, while the three other actors – big business, member state governments and the EU bureaucracy – are highly active, well-informed and pursuing European centralisation, each for their own reasons.  

If harmonisation were in the interest of European citizens, no more would need to be said on the matter.  All, or almost all, interests would coincide and we would simply progress calmly and agreeably towards an “ever-closer union” of European peoples.  Unfortunately, however, I do not believe this to be the case, as this section will attempt to show.

Consumer versus producer interests
Let us take the comparatively non-controversial example of the Council Directive on “Hygiene and health requirements concerning the production and the placing on the market of egg products for direct human consumption or for the manufacture of foodstuffs”
.  The aim of the Directive is to ensure public health.  However, public health was assured individually by member states before the entry into force of the Directive.  Therefore, the aim of the Directive can only be to harmonize standards of egg production in order to ensure a “level playing field” for egg producers, so that eggs may be traded fairly and freely across the entire European single market.  What could be more sensible?
The diagram below shows the nature of the trade-off:  Country A has strict standards and high production costs, Country B middling standards and middling production costs, while C has low standards and low production costs:

Figure 1: minimum essential requirements
Putting the three types of egg into one market basket would be unfair to producers in A, and perhaps to producers in B as well.  Cost-conscious consumers would flock to buy eggs produced in C.  Quite understandably, producers would be keen on an agreed minimum standard, whatever it is, so that conditions of production should be the same throughout the single market.  In actual fact, minimum essential requirements tend towards the upper range (dotted line), since this is where the rich, “senior” EU members tend to lie and where the best organized industrial interests happen to be.  In any event, smaller, poorer members have to accept the acquis communautaire, and in exchange can expect to receive adequate convergence funding to help them reach the high standard in due course.
But this is not the only way to look at the problem.  Let us now consider it from the consumers’ point of view.  Instead of harmonisation, let us allow for mutual recognition (see Figure 2).  The three regulatory environments allow for three types of egg to compete in the single market.  Producers in A would of course inform customers of the high quality of their eggs, and some people would buy them.  Poor people in A and B would now have access to cheaper eggs, knowing that they had better cook them thoroughly or run the risk of salmonella infection (or perhaps not – it depends on whether a free press is doing its job of informing people if someone falls ill or dies
).  Most people would probably be happy with B’s eggs.  The market would converge on a common standard, but higher and lower standards would retain their respective “niches”.  Selection by market forces would maintain variety.

But the story would not end there.  Producers in A would be moved to lobby their government either to adopt B’s standard, or to devise a better, cheaper standard (D).  Institutional competition is dynamic and encourages the constant adaptation of standards in the light of technological change, new information and changing tastes.


Figure 2:  Mutual recognition

Clearly, in this case, consumers would be better served by mutual recognition of competing standards than by the imposition of an agreed minimum standard.

This is not to say that harmonisation is always detrimental to consumers.  One can think of many cases where it might be extremely useful.  For example, the EU in the summer of 2009 announced that it would introduce a Directive to harmonize chargers for electronic devices.  Anyone who has accumulated an alarming number of these awkward, heavy, rapidly redundant little black objects would welcome this initiative, just as one might support the harmonisation (as yet unannounced) of dust bags for vacuum cleaners
.  If business interests cannot agree, why not declare a market failure and proceed with compulsory government action?
The answer is given by J.S. Mill in his essay On Liberty 

“In many cases, though individuals may not do the particular thing so well, on the average, as the officers of government, it is nevertheless desirable that it should be done by them, rather than by the government, as a means to their own mental education…” 

and

“the most cogent reason for restricting the interference of government is the great evil of adding unnecessarily to its power.”

And again:

“a State which dwarfs its men, in order that they may be more docile instruments in its hands even for beneficial purposes … will find that with small men no great thing can really be accomplished.” (emphasis added)

The EU offers us many examples of adding unnecessarily to its power by starting with relatively unimportant areas for common action, all undertaken for beneficial purposes, in this case to protect consumer from the risk of infection.  Harmonization thus started harmlessly enough in the name of consumer protection (though it was in fact detrimental to consumers, as I hope to have just shown) with cucumbers, jam and eggs.  But it did not stop there, and with the Treaty of Lisbon’s new “enabling clause”, it is likely to move into much more important areas, such as direct taxation, administrative surveillance and social security structures.  Previous harmonisation may have sufficiently “dwarfed” the European voter/consumer/taxpayer (to use Mill’s term) that he/she might actually wish to be deprived of responsibility in these difficult areas.  Democracy is hard work while benevolent dictatorship is – perhaps - an easy and attractive alternative.
Institutional competition: pros and cons – a normative assessment
By now the reader will have noticed that I personally have little sympathy with harmonisation on so broad a scale as the European Union.  However, that is neither here nor there.  All I have done so far is to describe the political process behind the harmonisation process at EU level and to identify winners and losers in a conventional static Paretian framework.  If I believed in a unique social welfare function, I could proceed to judging the net outcome for society, all 500 million of us.  This, however, I cannot in all conscience do.  There are many winners and many losers from harmonized regulation, and no one knows how to add up, then average out, individual utility. This is why I prefer to cite Hayek:
“It is the price of democracy that the possibilities of conscious control are restricted to the fields where true agreement exists and that in some fields things must be left to chance”

“True agreement” on the marketing of quail eggs across Europe may be trivial, but we are now well beyond this relatively simple, technical question.  “True agreement” on the nature and long term aims of the European Union does not exist, which is why most governments have avoided submitting the Lisbon Treaty to public referenda, preferring to pass it off as a mere “technical” amendment to existing treaties
. 

To say that “in some fields things must be left to chance” is to place more faith in spontaneous competitive processes than in conscious control by authority, especially an authority so far removed from the citizens it claims to represent.  My argument in favour of institutional competition between EU member states is therefore not based on static welfare considerations, but on democratic rights and the dynamics of competition.  Here, indeed, “in some fields things must be left to chance”, but the probability is high that mistakes will be quickly corrected and better institutions speedily designed.  Conscious control, or harmonisation at EU level, on the other hand, is both undemocratic and un-dynamic.
The burden of proof, in any case, is on the side of the harmonizers.  They must show why competition – usually considered to be a positive force –should in this case be suspended.  Let us summarize the discussion thus far.
On the side of harmonisation one could argue:

· Harmonisation imposes order upon chaos, the world becomes more transparent, more predictable, easier to “read”; it produces a “level playing field”; it is fair to producers; it is rational, we are “in control”;
· Compatibility and interconnectivity are very useful indeed.  Imagine having to hunt around for exactly the right petrol for one’s car.  The market often generates harmonisation of technical specifications spontaneously, but not always (market failures do occur sometimes);

· Harmonisation permits the exploitation of economies of scale, reduces wasteful variety, makes things less complicated for producers and consumers (who may be confused by too much choice);

· Harmonisation favours big business and is probably less wasteful of all sorts of resources than myriads of small and medium-sized enterprises;
· In the particular case of fiscal competition at EU level, it is claimed that the Welfare State in some high-tax countries might be endangered by a “race to the bottom”.  Since the Welfare State is an expression of the general will, fiscal competition is a denial of democracy;
· More generally, fiscal harmonisation at EU level could permit hypothetically beneficial government action, which might become impossible in a world of fiscal competition with governments starved of resources (i.e. many social policies could be maintained and expanded, Olympic swimming pools built etc.). 
Having done my best to find arguments in favour of harmonisation at EU level, here are some arguments in favour of institutional competition:
· The chaos of diversity in fact maintains our ability to rise to unknown challenges in the future;  we are not really in control of anything, and it is better to acknowledge the fact than to bask in dangerous illusions about ourselves and our ever-changing environment (a form of moral hazard)
· Institutional competition, like market competition, encourages a continuous creative search for better things; it ensures variety, which may be hard to handle, but out of which comes the next generation of institutions adapted to changed circumstances;
· Institutional competition favours small and medium-sized enterprises, out of which comes the next generation of firms, adapted to changed circumstances;

· Institutional competition, like market competition, is a positive-sum game, unlike soccer with which it is often compared (especially by the “level-playing field” school of thought). Soccer is a zero-sum game where teams win or lose.   In the game of market competition, the game never ends and new opportunities/challenges appear constantly.  The losers of today are by definition the winners of yesterday, and the more dynamic elements live to live another day.  The wheel goes round and round
;

· Behind any regulation proclaimed to be in the interest of the general public lurk private pressure groups which, added to governments and the EU bureaucracy, suggest that harmonisation at EU level is likely to become politicized and far from representing the broader interests of society;

· Concerning the Welfare State as a reflection of the general will, and protecting it by fiscal harmonisation in an upwards direction, while this might indeed protect democratic decisions in high-tax, generous Welfare State countries, it would deny the democratic rights of low-tax, small Welfare State countries to follow their general will.  Who’s democracy counts most?

· Concerning the hypothetical beneficial government actions rendered impossible because of tax competition, it would be a question of comparing such beneficial state action against millions of private decisions (since the uncollected tax money would be left with the people who had earned the initial income), an impossible task in practice
.  One would also have to ignore much evidence in support of Laffer-curve effects (i.e. that lower taxes paradoxically increase public sector revenue indirectly through extra economic growth)
.  While tax competition has intensified over the last 20 years and tax rates have fallen on average, tax revenues have grown everywhere

· Finally, fiscal competition puts some restraint on majoritarian democracy, a point that I shall return to in great detail below.

Despite what I would consider a weaker set of arguments in favour of harmonisation, it enjoys wide public support.  Why would this be?
· We all instinctively support order, transparency and predictability and tend to believe that regulation is the right way to achieve these desirable objectives.  We forget that lack of knowledge, moral hazard and politization will generally lead to disappointing outcomes;
· Modern Western man and perhaps Western Europeans in particular, are obsessed with a desire for a riskless society.  This is of course impossible to provide, and at the margin even approaching zero risk becomes hugely expensive.  But this does not stop us adopting a flood of ever stricter health and safety regulations, which are both expensive and destructive of freedom.  As argued earlier, mutual recognition of different regulations would lead to a cheaper and safer outcome, a result not to be disdained even by richer societies. 
· Allowing each country to determine its own level of acceptable risk, instead of imposing a strict Europe-wide standard over all member states would definitely be in the interests of many newer members, who have yet to reach the high standard of living of their Western European partners. 

· We tend to be more impressed by economies of scale , which can be measured and which are supported by harmonisation of technical norms and standards; than by variety and flexibility, which are supported by institutional competition and whose benefits (though great) are invisible to the naked eye and, above all, immeasurable
.
· We tend to take a static view of things and in particular, do not “see” the dynamic implications of competition, i.e. diversity, innovation, excellence, discovery;

· We tend to automatically take the side of producers in any issue which pits consumers against producers (like protectionism or regulation).  We can immediately “see” (i.e. understand without reflection) producer interests being hurt by competition (always unfair), but we cannot “see” our own consumer interests (indeed, this line of reasoning requires at least three distinct logical steps);

· The future has no lobby, while the present has very powerful interests fighting to preserve the status quo and enlarge their privileges.

Taxation, democracy and fiscal competition
Taxation is at the heart of modern democracy.  England’s Glorious Revolution of 1689, which can justly be cited as the first successful attempt to place a constitutional limit on the absolute power of the monarchy, was much concerned with putting an end to arbitrary taxation.  One of its first steps was therefore to place the power to tax firmly in the hands of Parliament: 
“The Lords Spiritual and Temporal and Commons being now assembled in a full and free representative of this nation doe for the vindicating and asserting of their ancient rights and liberties declare:

That the pretended power of suspending of laws by regal authority without consent of Parliament is illegal

That levying of money without grant of Parliament is illegal…”

Act of Parliament, 1689, carved in marble on the Reformation Monument of the city of Geneva.
As everybody knows, one hundred years later, the rallying cry of the American Revolution was “No taxation without representation”.
With taxation, democracy and sovereignty so closely bound together, it is no surprise that taxation should remain, for the time being, outside the ambit of QMV in the Lisbon Treaty.  It is also significant that Ireland, in the run up to its second referendum on the Treaty in October 2009, obtained additional assurances that it would not be forced to join in any EU-wide fiscal harmonization moves, especially with regard to corporate taxation. 
Ireland in fact negotiated for all the EU’s smaller, poorer members still hoping to generate rapid catch-up growth (as Ireland did) with a combination of EU handouts and low or nil taxes to attract foreign direct investment.  Larger, richer members like France and especially Germany find this particularly unfair.  As they see it, they pay twice, perhaps thrice.  They provide the convergence funds, which finance the tax cuts, which in turn attract their firms to invest abroad, causing “harmful” tax competition and ultimately threatening their tax base.  Yet the case of Ireland has shown that the combination of handouts and tax cuts can be very effective in promoting rapid growth.  For the older, richer members, the hope must be that once “catch up” has taken place the “nouveaux riches” will be happy to join the high tax club quite voluntarily.
Despite all the complaints on the part of the richer EU members, the transitional period of “catch-up” growth is not really that painful.  It must not be forgotten that the level of taxation is only one part of a complex equation.  Other elements include public goods and various positive externalities like attractive surroundings, amenable trade unions, an interesting social life and good golf courses.  Attractive business locations are a matter of optimisation of hundreds of variables.  Some countries could pay firms to invest (and famously do so) and still attract not a single foreign firm to their shores (dire locations include obstreperous trade unions, poor infrastructure, hostile locals, boring food…).  On the other hand, for countries on the cusp of economic development, lower taxes might be a short-cut to economic development.  In short, harmonisation of corporate taxes across countries at very different levels of economic development makes no economic sense at all.  It clarifies the debate to think of corporate taxes as “prices” which firms pay for a particular location:  high for attractive locations, low for poor ones.
Perhaps what really worries the older, richer, high-tax EU members is the possibility that at the end of the “catch-up” growth phase, some countries (though by now wealthy) might remain permanently in a “low-tax” camp, continuing to attract business “unfairly” and growing at the expense of the high-tax camp.  Fiscal competition might also extend to direct personal taxation, as not only firms, but also people might move to lower tax locations, carrying their capital and skills with them
.  It remains to be seen how the “high-tax” camp would deal with the “low-tax” camp in the EU of the future (were such a camp to develop – see below), but it is clear that were tax harmonisation in any way forced upon this hypothetical low-tax camp (for example, by QMV or log-rolling), it would be a denial of democracy in those countries.  
Potential role of the “enabling” clause
It is possible that even unanimity in the Council of Ministers is no guarantee of respect for democratic rights in individual member states.  Vaubel points out that decision-making in the Council of Ministers is heavily biased in favour of harmonisation because the Council is a legislative body made up of ministers wielding executive power back home 
.  This means that they have an incentive to transfer legislative powers to the EU at the expense of their national parliaments.  If broad support gathers in the Council of Ministers for a particular measure, log-rolling can often be relied upon to supply unanimity for even controversial decisions 
.  Unpopular measures can be passed off as bowing to an overwhelming EU mandate and national parliaments are thus increasingly bypassed.
This is where the broadening of the “empowering clause” in the Lisbon Treaty comes in.  The old Treaty of Rome contained the possibility, in Article 235, for the Council of Ministers to decide to enter any new field which the Treaty had failed to provide for, if needed for the proper operation of the common market: 
“If action by the Community should prove necessary to attain, in the course of the operation of the common market, one of the objectives of the Community and this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the Assembly, take the appropriate measures”

Treaty of Rome, Article 235

This clause remained unchanged throughout successive Treaties, with the exception of “Assembly” being replaced by “European Parliament”.  It was used regularly to expand the scope of EU action into new areas as and when needed, expansions which were duly incorporated into successive versions of the original Treaty of Rome as the EU progressed (EU action in the environment, research, technology and labour market policy are all examples of such additions). 

In the Lisbon Treaty, however, the “enabling clause” became known as the “flexibility clause” for reasons which should be immediately clear.  Article 352 of the Treaty of Lisbon amending EC and EU Treaties reads as follows:
“If action by the Union should prove necessary, within the framework of the policies defined in the Treaties, to attain one of the objectives set out in the Treaties, and the Treaties have not provided the necessary powers, the Council, acting unanimously on a proposal from the Commission and after obtaining the consent of the European Parliament, shall adopt the appropriate measures…”

The operative phrase here is “within the framework” of all the Treaties, which is much broader than the old “in the course of the operation of the common market”.  The various policy-areas, some new, some old, in which the EU is now involved include monetary policy, police and judicial cooperation, common foreign and security policy, the fundamental rights of citizens (including civil, political, social and economic rights such as the right to education, housing, fair working conditions etc.), as well as public policies regarding employment, social and health, sport, research and technology, space, energy, tourism and civil defence.  In all of these areas the Council may adopt “appropriate measures” to attain any one of these objectives.  There is therefore a possibility that if fiscal competition threatens to starve any one of them of resources, the Commission will propose to the Council “appropriate measures”.  The latter, after a decent interval and some amendments, will then adopt them unanimously.
In this way, fiscal harmonisation may be adopted at EU level, even if it strikes at the heart of individual member states’ democracies.  It is all a question of how unbearable institutional competition becomes.
Given the many short-comings of majoritarian democracy, who can say that this is a turn for the worse?  It may well be that the citizens of Europe, having agreed to place themselves in the hands of a benevolent bureaucratic dictatorship, are sparing themselves much anguish and uncertainty.  After all, Venice rose to wealth and glory under the Doges, whose non-hereditary reign lasted for 800 years.
For those who still harbour some affection for democracy, however, this is a pity, since the alternative –institutional competition between EU member states - might in fact constitute something of a cure for the ills of modern democracy.
Tyranny of the majority
From Plato onwards, political theorists have been aware of the dangers of what has become known as the “tyranny of the majority”, i.e. the importance of protecting minorities (even a very small minority of one) from abusive decisions of a majority in a democracy.  Various solutions have been proposed: separation of powers (Montesquieu); federalism (Founding fathers of the American Republic); a bill of rights (idem); civil society (de Tocqueville, who coined the phrase); and constitutions in general based upon a superior law (too many authors to cite). 
However, these bulwarks have not proved strong enough to prevent the State from growing in the latter part of the 20th century in all modern liberal democracies, in some cases up to the point where it absorbs 50% of recorded wealth production.  Of course, much economic activity goes unrecorded, and GDP is not a particularly accurate account of wealth production.  However, it is a disturbing thought that we seem to be roughly back to feudal times, when a serf owed half his time to his feudal lord. Doubtless, we receive better value in exchange and the State is capable of supplying many valuable products and services, but the basic right of people to freely enjoy most of the fruits of their own labour is in danger of being breached.  That this should have been decided upon by democratic majorities is not in question.  The question, however, is at what point does a democratic majority (sometimes even a minority) become a tyranny?  At what point may a democracy be said to violate its citizens’ “ancient rights and liberties”?
Western liberal democracies may be approaching this point unconsciously, because almost every year the post-War economic boom brought a growth dividend which allowed the State to grow faster than the market sector, without denying some growth to the latter. At no time did politicians actually have to face hard choices, although from time to time ritual references to “expenditure cuts” might occasionally be heard.

The question is where do we go from here?  The recent financial crisis has left many governments much indebted.  Higher taxes, inflation or outright default will have to cope with the mountain of government debt generated in just 12 months to stave off deep recession.  Even before this, state pension systems and health care for an aging and ever longer-lived population were considered to constitute a serious drain on future tax revenues.  The aftermath of the 2008 financial crisis may be with us for many years to come, in the shape of low GDP growth rates, compounded by worries about climate change and periodic oil crises whenever the world economy shows signs of picking up.  

Some evidence for this rather gloomy assessment may be found in OECD forecasts (dated June 2009).  Table 1 shows the evolution of expected tax revenues as a % of GDP from 2007 to 2010 for most EU countries, as well as the United States and Switzerland.  Table 2 lists the expected evolution of total government expenditure over the same period.  While tax revenue ratios in many cases are expected by the OECD to move scarcely at all, or may even decline from 2007 to 2010, total government outlays are expected to rise substantially, in many cases rising to well over 50% of GDP.  The difference shows up, naturally enough, in a projected leap in government debt to GDP ratios (Table 3).  Since public debt is but deferred taxation, the conclusion is that in the next few years, taxation of one kind or another will rise to above 50% of GDP in many countries.  The possible exceptions (potential members of a “low tax club” in the EU), whose level of government indebtedness remains below the 60% of GDP Maastricht criterion and whose government expenditures are not expected to rise beyond 50% of GDP, are few in number and small in voting weight: the Czech Republic, Luxembourg, Poland (just), and the Slovak Republic.  Comparable data from Slovenia, the Baltic republics, Cyprus, Malta, Rumania and Bulgaria are not available.
	Table 1: General Government tax and non-tax receipts % GDP

	
	
	

	
	2007
	2010*

	
	
	

	Austria
	48.0
	47.0

	Belgium
	48.1
	49.1

	Czech Republic
	41.0
	39.3

	Denmark
	55.1
	52.5

	Finland
	52.6
	52.6

	France
	49.6
	47.9

	Germany
	43.9
	42.4

	Greece
	40.1
	39.8

	Hungary
	44.7
	45.8

	Ireland
	35.9
	35.7

	Italy
	46.4
	45.8

	Luxembourg
	40.8
	42.8

	Netherlands
	45.6
	44.0

	Poland
	40.2
	37.1

	Portugal
	43.1
	44.9

	Slovak Republic
	32.5
	33.2

	Spain
	41.0
	37.0

	Sweden
	55.1
	53.4

	United Kingdom
	41.4
	40.2

	
	
	

	Switzerland
	34.2
	33.7

	United States
	34.5
	31.5

	
	
	

	Source: OECD Economic Outlook June 2009, Table 26

	* OECD forecast
	
	


	Table 2: General Government total outlays % GDP

	
	
	

	
	2007
	2010*

	
	
	

	Austria
	48.7
	53.1

	Belgium
	48.3
	55.2

	Czech Republic
	41.6
	44.2

	Denmark
	50.7
	56.6

	Finland
	47.3
	55.4

	France
	52.3
	55.8

	Germany
	44.1
	48.6

	Greece
	44.0
	46.5

	Hungary
	49.8
	50.0

	Ireland
	35.7
	49.3

	Italy
	47.9
	51.6

	Luxembourg
	37.2
	47.7

	Netherlands
	45.3
	51.0

	Poland
	42.1
	44.7

	Portugal
	45.8
	51.4

	Slovak Republic
	34.4
	39.5

	Spain
	38.8
	46.6

	Sweden
	51.3
	57.9

	United Kingdom
	44.1
	54.1

	
	
	

	Switzerland
	32.9
	36.1

	United States
	37.4
	42.8

	
	
	

	Source: OECD Economic Outlook June 2009, Table 25

	* OECD forecast
	
	


	 Table 3 : General government debt % GDP

	
	2007
	2010*

	
	
	

	Austria
	61.9
	79.2

	Belgium
	87.7
	106.4

	Czech Republic
	38.3
	39.1

	Denmark
	31.6
	51.4

	Finland
	41.5
	52.4

	France
	69.9
	94.2

	Germany
	65.5
	84.1

	Greece
	103.2
	111.8

	Hungary
	71.9
	87.1

	Ireland
	28.3
	80.3

	Italy
	112.5
	127.3

	Luxembourg
	9.8
	21.0

	Netherlands
	51.1
	76.6

	Poland
	51.6
	63.5

	Portugal
	71.1
	90.2

	Slovak Republic
	32.4
	41.2

	Spain
	42.2
	68.2

	Sweden
	48.4
	57.3

	United Kingdom
	46.9
	89.3

	
	
	

	Switzerland
	48.1
	47.8

	United States
	62.9
	97.5

	
	
	

	Source: OECD Economic Outlook July 2009, Table 32

	* OECD forecast
	
	


In short, taxation in liberal democracies may rise beyond 50% of GDP in the not too distant future.  If so, does this not breach basic individual property rights?  For under such a regime, the State would possess the basic right to the larger part of people’s incomes, leaving them with a smaller (and possibly shrinking) fraction thereof.  
On the other hand, institutional competition, especially in the fiscal area, could provide the needed external discipline on public expenditure.  Even if institutional competition at EU level is forestalled by harmonisation, the EU alone cannot stop institutional competition at a global level.  Unless, of course, the G20 provides the much discussed framework for a new form of “global governance” – Newspeak, perhaps, for harmonisation at the world level.
Conclusion

This contribution has analysed the differences between harmonisation and institutional competition within the EU, the political forces for and against, and some of the normative implications of one or other choice, with particular reference to fiscal questions.  The main conclusion seems to be that harmonisation at EU level over a very wide range of laws and regulations is probably inevitable once the Lisbon Treaty is in place.  However, harmonisation is not costless, even for the EU itself (the principal beneficiary), which is why an equilibrium of sorts will probably emerge.  Whenever institutional competition becomes unbearable for national governments, harmonising action will be taken.  As long as it remains below a certain pain level, institutional competition will be tolerated, or even re-introduced (it is rumoured that some of the harmonisation excesses of the 1980s regarding fruit and vegetables may be removed).  Fiscal competition, however, is high on the pain level scale, and it would be surprising if it were to escape from harmonisation even though it is nominally protected by unanimous consent within the EU.
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� At the time of writing (2009), the Treaty on the Functioning of the European Union (TFEU), known as the Lisbon Treaty, had not yet entered into force.


�  According to a survey conducted  in autumn 2008, 47%  declared their “confidence” in EU institutions, Eurobarometer IP/09/347, 3rd March 2009.


�  Case 120/78, ECJ decision dated 20 February 1979.


� CURZON PRICE, Victoria, 1992: Europe's Last Chance?:  From Common Market to Single Market, 19th Annual Wincott Lecture, IEA, London, 1988.


�The SEA was signed at Luxembourg in February 1986 and entered into force in July 1987.


� Commission of the EEC, “The Economics of 1992”, European Economy,  No. 35, March 1988.  The full text, known as the Cecchini Report,  ran to 24 volumes, written by consultants whose mandate was to evaluate “the cost of non-Europe”.


�  Article 100a starts “By way of derogation from Article 100…” and provides for QMV to allow the Council to “adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the internal market.”


�  In 1965 General de Gaulle precipitated the “empty chair crisis” over precisely the question of moving to QMV in matters of agricultural policy.  The crisis ended in 1966 with the “Luxemburg Compromise”, according to which no member state could be forced to accept a majority decision when “very important interests” (in its own view) were at stake.  This agreement lapsed in practice with the 1992 Maastricht Treaty.


� DUHAMEL Olivier, Pour l’Europe : Le texte intégral de la Constitution expliqué et commenté, Seuil, Paris, 2003, p. 73. Duhamel suggests that « nos amis britanniques » were alone responsible for this exclusion.  


� France and Holland in May and June 2005 respectively, and Ireland in June 2008.


� VAUBEL Roland, The European Institutions as an interest Group: The Dynamics of Ever-Closer Union, Institute of Economic Affairs, London, 2009. 


� Under Nice QMV the required majority is 73.9% of votes, with small countries receiving a disproportionately large share under the weighted voting system. Under Lisbon QMV weights are linked to population, shifting power from small to large countries, the required majority (now double) falls to 65% of weighted votes and 55% of members.  Even a large coalition of small states would not form a blocking minority under these rules.


�  In the areas of personal liberty, security and justice, social and public health policies, research and technology, space policy and energy


�  This includes the areas of health policy, industrial policy, cultural policy, tourism, education, youth and sport policy, civil protection and administrative cooperation.  This last provides the legal base for a common policy on sharing information to combat tax evasion.


� DUFF, Andrew (MEP), « True Guide to the Lisbon Treaty », Eurointelligence, 19 December 2007.


� Council Directive 89/437/EEC


� Most people are horrified to think that one should run such a risk, but (a) over-regulation does not  make for a riskless society, since it creates incentives for cheating and sub-standard eggs will find their way onto the market in one way or another (free rider problem); and (b) people who believe that they are shielded from risk by regulation lower their guard, are no longer attentive and expose themselves to exactly this risk (moral hazard problem).  Finally, abandoning responsibility not just for choice in eggs, but for everything else, gradually leads to the greatest risk of all – loss of freedom.


� In fact the problem has got so bad that it has opened up a whole new business opportunity, seized by Mr. Dyson and his bagless vacuum cleaner.


� MLL, John Stuart, On Liberty , (first published 1859), Penguin Books, London, 1985.


� Idem, p. 180


� Idem, p. 181


� Idem p. 187. The attentive reader will notice that this is a slightly different take on the moral hazard problem developed in note 17.


� F. A. von Hayek, The Road the Serfdom, in The Collected Works of F. A. Hayek (Bruce Caldwell Ed.), University of Chicago Press, Volume II, 1944 and 2007, p. 109.





� Note the Lisbon Treaty’s official name: “Treaty on the Functioning of the European Union”.


� A professional soccer team is, of course, a business, not a game of soccer.


� Given the epistemological problems involved in calculating collective social welfare functions, even assuming one could gather the data in the first place.  Just leaving such decisions to democratic majorities is problematic, for reasons discussed below.


�  CURZON PRICE, Victoria, “Fiscal Competition and the Optimization of Tax Revenues for Higher Growth”, in Institutional Competition, Bergh A. and Höjer R. (eds.) Edward Elgar, 2008, pp.155-181.


� For data idem, pp. 170-177.


� BASTIAT Frédéric, “Ce qu’on voit et ce qu’on ne voit pas” (“What one sees and what one does not see”) in Oeuvres completes, Vol. V, Eds. Guillaume, Paris 1862.  This classic piece explains many logical errors in terms of our natural tendency to look no further than the obvious.  It re-surfaces many times in various forms.  For example, in economics we have what is known as the “physical fallacy” – the tendency of people to place a higher value on the physical output of goods than on the provision of (invisible) services.  Economics as a calculable science provides another example.


� An example of this might be Switzerland, which after a successful attack by the G20 on its bank secrecy laws in April 2009, attracted an unexpected flow of wealthy migrants from EU countries to various Alpine locations, widely commented upon in the local press.  It helps, of course, that culturally speaking, Switzerland offers tax refugees linguistic compatibility with German, French, Italian and even English speakers.  


� VAUBEL, op. cit. p. 53.


� Idem, p. 55.
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